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RESPONDENT'S BRIEF IN SUPPORT OF FINDING THAT RESPONDENT’S ALLEGED SUBSEQUENT DRUG POSSESSION OFFENSE IS NOT AN AGGRAVATED FELONY
I.
INTRODUCTION


Respondent has not been convicted of an aggravated felony.  As such, Respondent is not removable as someone convicted of an aggravated felony and is not barred from relief from removal.  Respondent therefore contests removability as an aggravated felon, if so charged, and seeks to apply for all relief for which Respondent is eligible.

II.
STATEMENT OF FACTS


The DHS alleges that Respondent has been convicted of the following offenses (herein Respondent lists each alleged conviction and the date of each alleged conviction in the DHS’ Notice to Appear (“NTA”)):

______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________


As evident from the statutory offenses and any record of conviction for these alleged convictions, Respondent was not convicted as a recidivist offender under state or federal law.  Since Respondent was not convicted as a recidivist offender, Respondent did not receive notice of any such “recidivist” charge, Respondent had no opportunity to challenge the fact, finality, and validity of the alleged prior conviction in Respondent’s criminal proceeding, and the prosecutor never proved that Respondent was a recidivist.  
III.
LEGAL ARGUMENTS

A. None of Respondent’s alleged convictions constitute an aggravated felony in its own right

As the Court held in Lopez v. Gonzales, 127 S. Ct. 625 (2006), the “drug trafficking” aggravated felony label does not apply to state felony drug possession offenses that would be misdemeanors under federal law.  Simple possession offenses, with the exception of possession of more than five grams of crack cocaine and possession of flunitrazepam, are misdemeanors under the Controlled Substances Act (“CSA”).  See 21 U.S.C. § 844(a).  Since each of Respondent’s alleged convictions for possession of a controlled substance would have been a misdemeanor if charged under federal law, they are not aggravated felonies in their own right.    

B. Respondent’s alleged subsequent possession conviction is not an aggravated felony because Respondent was not convicted of a recidivist offense that mirrors 21 U.S.C. § 844(a) and fulfills the requirements of 21 U.S.C. § 851
The Supreme Court in Lopez developed a strict federal felony standard that applies the categorical approach to determine whether an offense is an aggravated felony.  This approach only looks to what was charged and proven in the criminal proceeding at issue rather than to any facts not established in that proceeding.  Since a federal felony conviction for recidivist possession pursuant to 21 U.S.C. §§ 844(a) and 851 requires notice, proof, and an opportunity to challenge the fact, finality, and validity of a prior conviction, a state possession offense where these requirements were not met in the state proceeding cannot be converted into the equivalent of a federal recidivist possession felony.

1. Courts must focus on what was established by the actual state conviction—and not on what might have hypothetically been charged—to determine whether the offense is punishable as a federal felony
Under the strict federal felony standard in Lopez, courts must focus on what was actually charged and proven in the state criminal proceeding in order to determine whether the state conviction establishes a “conviction” of a crime that is punishable as a felony under the CSA.  Lopez, 127 S. Ct. at 633.  For purposes of removability and eligibility for cancellation, the Immigration and Nationality Act (“INA”) directs courts to determine whether an individual was “convicted” of an aggravated felony, not whether the individual could have been charged with an aggravated felony.  See INA § 237(a)(2)(iii), 8 U.S.C. § 1227(a)(2)(A)(iii); INA § 240A(a)(3), 8 U.S.C. § 1229b(a)(3).  Thus, the term “punishable” must be read in the context of what the individual was charged and convicted, not of what he or she could have been charged. 
Under this standard in Lopez, someone who has multiple drug possession convictions cannot automatically be deemed an aggravated felon.  While the Supreme Court in Lopez recognized that Congress had “counterintuitively” labeled recidivist drug possession as a federal felony, the Court noted that only a conviction under the federal recidivist possession statute in the CSA and its specific “state counterparts” would be an aggravated felony.  See Lopez, 127 S. Ct. at 630 n.6.  The Court’s use of the term “state counterparts” reiterates that only convictions under true statutory counterparts to the federal recidivist statute—i.e., state recidivist statutes that correspond to the federal recidivist possession statute—can be considered aggravated felonies.  Id.
2. A state possession conviction does not correspond to a federal recidivist possession felony where the state conviction did not meet the strict and mandatory requirements of 21 U.S.C. §§ 844(a) and 851 

To obtain a felony conviction for recidivist possession, several requirements must be met under 21 U.S.C. §§ 844(a) and 851.  Section 844(a) requires a prosecutor to establish a prior conviction, which must be final before the commission of the subsequent offense.  Section 851(a)(1) requires the prosecutor to file notice with the court before trial that the government is seeking a recidivist enhancement.  Section 851(b) requires the court to ask the defendant, prior to sentencing, whether he affirms or denies the prior conviction.  Section 851(c) allows for the defendant to issue a written denial of any allegation regarding the prior conviction.  If the defendant denies any of the allegations in the notice, then a hearing is held where the U.S. attorney has the burden of proving beyond a reasonable doubt any factual issue.  21 U.S.C. § 851(c)(1).

These requirements under 21 U.S.C. § 844(a) and 851 are crucial to the inquiry into whether Respondent’s possession offense corresponds to a federal recidivist possession felony and therefore a “drug trafficking” aggravated felony.  Under the INA § 101(a)(43)(B), a “drug trafficking crime” is defined in relevant part as “any felony punishable under the [CSA].”  18 U.S.C. § 924(c)(2).  The term “felony” is defined as “an offense for which the maximum term of imprisonment authorized” is “more than one year.”  18 U.S.C. § 3559(a); see Lopez, 127 S. Ct. at 630 n. 4.  In order to determine whether Respondent has an aggravated felony, this Court must determine the “maximum term of imprisonment authorized” for Respondent’s simple possession offenses.  
Unless the requirements for a felony conviction under 21 U.S.C. §§ 844(a) and 851 have been met, the “maximum term of imprisonment authorized” for a simple possession offense is not more than one year.  Compliance with § 851 is critical to determining the length of sentences for which defendants with multiple prior convictions are punishable.  See United States v. LaBonte, 520 U.S. 751, 754 (1997).  The Supreme Court has held that the unenhanced maximum applies for defendants who did not receive notice under § 851(a)(1).  See id. at 760 (“[F]or defendants who have received the notice under § 851(a)(1), . . . the ‘maximum term authorized’  is the enhanced term.  For defendants who did not receive the notice, the unenhanced maximum applies.”).  The Supreme Court applied this rule in Price v. United States, 537 U.S. 1152 (2003), remanding that § 844 case back to the Fifth Circuit.  In its decision following the remand, the Fifth Circuit acknowledged that since Price did not receive notice that his prior convictions would be used in his criminal proceeding, “his 21 U.S.C. § 844 conviction could not be a felony.”  United States v. Price, No. 00-51078, 67 Fed. Appx. 243, *2–3 (5th Cir. 2003) (not for publication) (emphasis added).   

This Court should apply similar reasoning to Respondent’s case.  The definition of an aggravated felony in the INA, and the CSA to which it refers, turn explicitly on whether an offense is punishable by a “maximum term of imprisonment authorized” of “more than one year” under 18 U.S.C. § 3559(a).  See INA § 101(a)(43)(B), 8 U.S.C. § 1101(a)(43)(B); 18 U.S.C. § 924(c)(2).  A subsequent possession offense is not punishable by “more than one year” unless 21 U.S.C. §§ 844(a) and 851 requirements are met—i.e., unless the prosecutor made recidivism an issue by establishing a final prior conviction that can withstand collateral attack.
  In Respondent’s case, none of the offenses listed in the NTA were charged and proven to be a recidivist possession offense.  Indeed, it defies logic to presume that the Supreme Court envisioned that a state simple possession conviction such as the one alleged in Respondent’s case—where recidivism was never charged and proven—would be considered a “state counterpart” to federal recidivist possession.  See Lopez, 127 S.Ct. at 630 n.6.   States do punish recidivist offenses.  See Parke v. Raley, 506 U.S. 20, 27 (1992) (“Statutes that punish recidivists more severely than first offenders have a long tradition in this country that dates back to colonial times.  Such laws currently are in effect in all 50 States, and several have been enacted by the Federal Government, as well.” (internal citations omitted)).  However, Respondent was not charged and convicted as a recidivist drug possessor under any state or federal law, and the requirements of 21 U.S.C. §§ 844(a) and 851 were never met in Respondent’s criminal case.  Thus, the “maximum term of imprisonment authorized” for each of the offenses listed in the NTA in Respondent’s case is not more than one year under federal law.  
Therefore, Respondent’s possession conviction is not a “state counterpart” to federal recidivist possession under the CSA and is not a drug trafficking aggravated felony. __________
__________________________________________________________________________________________________________________________________________________________________________________________________________________________________________ ______________________________________________________________________________ ____________________________________________________________________________________________________________________________________________________________
3. Circuit case law supports Respondent’s argument that subsequent possession convictions are not automatically federal recidivist offenses 
Circuit court case law supports Respondent’s argument.  The First and Third Circuits, carefully applying the federal felony standard later adopted by the Supreme Court in Lopez, both rejected arguments that a subsequent possession offense can automatically be treated as a federal recidivist possession felony.  See Berhe v. Gonzales, 464 F.3d 74, 85–86 (1st Cir. 2006); Steele v. Blackman, 236 F.3d 130, 137​​–38 (3d Cir. 2001).  In reaching their holdings, both courts emphasized that the inquiry must focus on the burden the state prosecutor actually bore in the criminal proceeding and not on alleged underlying facts.  The Third Circuit recognized that Steele’s conviction was not the equivalent of a federal recidivist possession felony because the prosecutor did not provide notice and proof of a final prior conviction and because Steele did not have an opportunity to challenge the prior conviction in his criminal proceeding.  Steele, 236 F.3d at 137–38.  Similarly, the First Circuit held that Berhe’s second possession offense was not an aggravated felony because the prosecutor had not “met its burden of proving that Berhe had a prior conviction for a drug offense.”  Berhe, 464 F.3d at 85–86.  
The Ninth Circuit, applying the federal standard but adopting different reasoning, has flatly ruled out the possibility of treating a subsequent state possession conviction as an aggravated felony conviction, holding that only the statutory offense itself, without regard to recidivist sentencing enhancements, can be considered in determining whether an offense is an aggravated felony.   See Oliveira-Ferreira v. Ashcroft, 382 F.3d 1045 (9th Cir. 2004).  
The law in the Second and Fifth Circuits no longer, if they ever did, support a contrary argument.  Both circuits, prior to Lopez, applied a state or federal felony approach to the drug aggravated felony issue that Lopez rejected.  See United States v. Simpson, 319 F.3d 81 (2d Cir. 2002); United States v. Sanchez-Villalobos, 412 F.3d 572, 576 (5th Cir. 2005).  Even before Lopez, the Second Circuit did not treat Simpson as binding precedent on the multiple possession issue for the immigration context.  See Simpson at 86 n.7 (“We offer no comment on whether such convictions constitute ‘aggravated felonies’ for any purpose other than the Guidelines.”);  SEQ CHAPTER \h \r 1Durant v. INS, 393 F.3d 113, 115 (2d Cir. 2004), amended by Durant v. INS, 2004 U.S. App. LEXIS 27904, at *2 n.1 (2d Cir. Dec. 16, 2004) (“We are reluctant to adjudicate this complex issue without the benefit of full briefing. . . . Accordingly, we do not address [the issue].”).  Similarly, before Lopez was decided, the Fifth Circuit questioned the significance of its holding in Sanchez-Villalobos that a second state possession offense could be an aggravated felony under the federal standard.   Smith v. Gonzales, 468 F.3d 272, 276 n.3 (5th Cir. 2006) ("The effect of Part B [stating that the possession conviction was a felony under federal law] in Sanchez-Villalobos is uncertain.").  Since Lopez, the Fifth Circuit has remanded a criminal illegal reentry case involving two prior possession convictions for reconsideration of an aggravated felony sentence enhancement in light of Lopez, despite Sanchez-Villalobos.  See U.S. v. Arevalo-Sanchez, 2006 WL 870362 (5th Cir. Mar. 21, 2007) (unpublished).
Additionally, the Fifth and Sixth Circuits have recognized the federal recidivist possession statute’s requirement that the prior conviction must be final before the subsequent offense is committed.  See United States v. Palacios-Suarez, 418 F.3d 692, 700 (6th Cir. 2005) (holding subsequent commission not to be recidivist under § 844(a) since occurred before the prior conviction); Smith v. Gonzales, 468 F.3d 272, 277 (5th Cir. 2006) (holding subsequent commission not to be recidivist under § 844(a) since occurred before time for discretionary review of prior conviction had run).  
Thus, the circuit court case law supports Respondent’s position that requirements similar to those of §§ 844(a) and 851 for proof, finality, notice, and opportunity to challenge must be met in order for the subsequent conviction to be the equivalent of a federal felony recidivist offense.   

4. If this Court finds there to be any lingering ambiguity, it should apply the rule of lenity to find that such offenses are not aggravated felonies

Finally, if this Court finds any lingering ambiguity as to whether a subsequent state possession conviction corresponds to a conviction “punishable” as a federal felony without meeting the federal requirements, applicable rules of lenity require that such ambiguity be resolved in favor of the non-citizen.  Ambiguities must be construed in favor of the non-citizen because deportation is a drastic measure.  Leocal v. Ashcroft, 543 U.S. 1, 11 n.8 (2004); Fong Haw Tan v. Phelan, 333 U.S. 6, 10 (1948).  Particularly given the severe consequences of receiving an aggravated felony designation, this Court should adopt a rule that is consistent with Lopez and does not drastically expand the definition of a drug trafficking aggravated felony.
IV.
CONCLUSION

Respondent was allegedly convicted of a simple possession offense preceded by another drug offense, neither of which individually constitute an aggravated felony.  Since Respondent was not charged as a recidivist offender, Respondent had no opportunity to challenge the fact, finality, and validity of Respondent’s alleged prior conviction.  ___________________________
______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
Respondent’s alleged subsequent state conviction for possession is not a “counterpart” to a federal recidivist felony conviction and is not an aggravated felony.  See Lopez, 127 S. Ct. at 630 n.6.  Respondent therefore contests removability as an aggravated felon, if so charged, and seeks to apply for all relief for which Respondent is eligible.
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�  To ignore whether these requirements are met would eviscerate any distinction between possession and recidivist possession offenses, violating the proposition expounded by the Supreme Court that the “imposition of an enhanced penalty is not automatic.”  See LaBonte, 520 U.S. at 754 n.1.  Indeed, if the requirements for a recidivist conviction can be ignored in this inquiry, then the DHS could argue that even an actual federal misdemeanor is equivalent to a federal felony or that an offense preceded by an invalid conviction could be equivalent to a federal felony.  Such results would be clearly contrary to Lopez and demonstrate the inherent flaws in such an approach.
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